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Abstract

This paper focused on factors of fairness in criminal justice sentencing for African Americans. Many non-whites
believe that the criminal justice system is unfair to African Americans. Review of the literature found race to be the
most compelling factor in the measure of fairness in the criminal justice system. According to findings by the United
States Sentencing Commission; African American men received 19.1 percent longer sentences than their White
counterparts. (Sentencing Project, 2018). African Americans are being sentenced and imprisoned at higher rates than
the general population. The researcher focused on exploring factors likely to explain major factors of fairness in
sentencing by the criminal justice system in the United States of America. Thisarticle is a call for action for global
citizens to become more aware of the history of African Americans and their significance in the ongoing struggle for
the human development and liberation of all oppressed peoples.
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1.1 Introduction

Racial injustices and social inequalities are embedded within the sentencing policies within the criminal justice
of the United States. Incarceration has increased by 500% in the last forty years, due changes in laws and public
policies, and not because of changes in the USA crime rates (Sentencing Project, 2019).“Lifetime likelihood of
imprisonment for U.S. residents born in 2001, revealed that only 1 in 17 White Men vs 1 in 3 Black Men will be
incarcerated: and 1 in 111 White Women vs 1 in 18 Black Women” (Bureau of Justice Statistics, 2001, p. 4).
Unfairness in sentencing by the criminal justice system is clearly reflected in racism and inequalities towards African
Americans in this country. Systemic racism is embedded within the American culture which has turned a continuous
blind eye to dehumanization of African Americans trapped in an unjust criminal justice system. Exploring racial
injustices and social inequalities embedded within the sentencing policies is significant to understanding social factors
impacting public systems, structures, policies, and programs within the justice system of the United States.

More needs to be known about factors of fairness in criminal sentencing policies in the United States and its
application to African Americans. This research paper seeks to examine the effects whether there is fairness in the
criminal sentencing for African Americans.

1.2 Problem Statement

In 2019, African Americans comprised approximately 13 percent of the total population in the United States,
while whites comprised approximately 76 percent of the total population in the United States; yet blacks make up 67%
of the prison population (United States Census Bureau, n.d.). s. According to findings by the United States Sentencing
Commission; African American men received 19.1 percent longer sentences than their White counterparts. (Sentencing
Project, 2018).Further, “sentencing policies, implicit racial bias, and socioeconomic inequity contribute to racial
disparities at every level of the criminal justice system” (Sentencing Project, 2019, p.5). Blacks are being arrested,
convicted and sentenced at higher rates than any other racial groups in the United States.

2.0 Findings

This article explored perceptions of fairness and found an overarching linking to disproportional ties by race in
criminal sentencing. Empirical evidence suggests that the disproportional ties in criminal justice sentencing and
imprisonment between whites and African Americans may reflect race and racism across the dominant cultural systems
in this country.

African Americans are almost undeniably more certain than whites to say the country's criminal justice system
is racially one-sided and that its treatment of minorities is a genuine public issue. Blacks are much more likely than
whites to say that blacks faced unfair treatment in dealing with police or in the courts.
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One could argue that, given these viewed disproportional ties in the administration of justice, has motivated
African Americans to collectively demand equity and fairness in how justice is administered in the United States. One
prime example of this is the Black Lives Matter movement in 2020 following the death of George Floyd a 46-year-
oldunarmed African American man killed by a white policeman in Minneapolis, Minnesota. Many of the BLM
protesters were college aged individuals. College students can impact public policy and impact social change.

In all, relative to their representation in the general population in the United States, African Americans are
experiencing higher rates of mass incarceration in the United States than any other population. Mass incarceration has
many negative effects which includes prison overcrowding, increasing health risks and decreasing psychological well-
being, all of which adversely impact the black community. As a result of this, African Americans are more likely to
view the justice system as an institution that works against their well-being and safety. In consequence, African
Americans are likely to have strained relationships with agents of the criminal justice system, particularly law
enforcement officials and the court system. Some research reveals the potential effect of implicit bias and racialized
understandings of African American criminality as determinants of sentencing outcomes (Alexander, 2012).

2.1.1 Background and Justification

The first recorded sentencing of an African American man was in 1640 by the Virginia Courts. In this ruling, a
black runaway servant name John Punch was sentenced a lifetime of servitude to his master under the Slave Law in
Colonial Virginia. The phase ‘Law-and-Order’ has its racism ties back to John Adams in the 1780’s and 1790’s as the
first American prison was opening. Many college students hear elected officials talk about law and order but are
unclear about of its origins. Law-and-Order refers to demands for a strict criminal justice system, especially in relation
to violent and property crime, through stricter criminal penalties (Kilgore, 2020).

2.1.2 Law and Order

It is important to explore the notion of Law-and-Order in American politics when understanding Mass
Incarceration of Blacks. Both the phase and notion were significant buzz words with rich history going back to the days
of slavery and Jim Crow. For African Americans, law-and-order usually means longer terms of imprisonment,
mandatory sentencing, three strikes law, and in still cases, capital punishment, all in the name of maintaining social
order and protecting the liberties and rights of the majority.

Slavery lasted in about half of U.S. states until 1865 however; in reality, it was largely replaced by
sharecropping and convict leasing and today mass incarceration. The system of ‘convict leasing’ as a way of forced
penal labor in the United States. Historically convict leasing began in the United States as early as 1844 in Louisiana,
but it greatly expanded through- out the country after the end of the American Civil War and the emancipation of slaves
in 1865. The death of slavery brought the birth of Jim Crow to Blacks.

Many African Americans were sentenced for violations of ‘black codes’ after the American Civil War. The
black codes were several legislative enactments passed in 1865 and 1866 in former Confederacy states designed to
continue white supremacy. Theoretically speaking, the black codes were laws ‘designed to replace the social controls of
slavery that had been removed by the Emancipation Proclamation and the Thirteen Amendment. Life immediate after
the abolishment of slavery bought a degree of freedom for some Blacks, with the passage of the Thirteenth, Fourteenth,
and Fifteen Amendments to the U.S. Constitution and Civil Rights of 1866 and 1870. The Fifteen Amendment gave
African American males the right to vote; and elect their first stateman. This period of Reconstruction was short lived,;
for Whites lost their free labor which was fueled by the institution of slavery. Southern whites resisted the new
advancements enjoyed by Blacks during this period of life after the Civil War; and sought to reinstate White supremacy
and domination of Blacks. All of which gave rise to the myth of black criminality, increased convict leasing and
imprisonment of African Americans. ‘The backlash against the gains of African Americans in the Reconstruction Era
was swift and severe’ (Alexander, 2020 p. 30).

3.0 Criminalization of African Americans

The criminalization of African Americans, especially males has been long standing American practices which
is supported by crime statistics falsely showing that Blacks were committing more violent crimes and therefore needed
harsher criminal sentencing.

Increased contact with the justice system via vagrancy laws, peonage laws, pig laws, etc. that fueled the
convict lease system where Blacks were disproportionately leased to private companies as a form of punishment (Wood,
2020). The outlook for white people has always been to keep blacks from exercising political and economic power.
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This author concurs with authors Hurwitz and Peffey that “no empirical study is necessary to document the
magnitude of this race gap; for decades the polarized reactions to such incidents have been clear. What has not been
clear is how these interpretative disagreements are fueled by more fundamental divisions in the way the races perceive
the general fairness of the Criminal Justice System (CJS, 2005, p. 763).” There are fundamental differences in
perceptions of fairness among blacks and whites. African Americans and Whites see the world of fairness through
different lens of justice. “Blacks and whites interpret everyday interactions in the justice system in a way that is
consistent with their general judgments of system fairness. Quite simply, most whites believe the CJS is fundamentally
fair, and most African Americans do not believe it is fair (CJS, 2005, p. 763).

In capital sentencing cases between black and white defendants (Martin, et al, 2015) looked at the possibility
of death sentence having divergent effect on verdicts for Black and White defendants. It was a descriptive study that
used a national survey to see if defendants’ race was the main factor in receiving the death penalty vs. life with no
parole as the maximum sentence for their capital case. Purpose of their study was to use a national survey to see if
defendants’ race was the main factor in receiving the death penalty vs. life with no parole as the maximum sentence for
their capital case the dependent variable(s)in this study were the number of respondents who were told life-without-
parole and the independent variable: racial disparity sentencing between black and white.

Glasser, et al (2015) found that there is a lack of fairness in sentencing. Their findings were as follows:
respondents who were told life-without-parole was the maximum sentence were not significantly more likely to convict
Black (67.7%) than White (66.7%) defendants. However, when death was the maximum sentence, respondents
presented with Black defendants were significantly more likely to convict (80.0%) than were those with White
defendants (55.1%) (Glaser, 2015). This study further highlighted the lack of fairness incorporated in our current
sentencing practices towards those with prior experience in the justice system.

And finally, empirical research by Rocque found that there is legitimate relationship between perceptions of
racial disparities in the criminal justice sentencing and Blacks based in the unlevel number arrest and sentencing. His
research supports the theory that prior experience with criminal systems for African Americans is often viewed as a
negative encounter. “Explanations of these findings range from those claiming that minorities differentially engage in
deviant and criminal behavior, to those claiming that the criminal justice system (CJS) treats minorities differently”
(Rocque, 2011, p.3).

4.0 Strengths and Weaknesses

Overall limitations of a body of research reveal lack of perceptions on sentencing on the age and populations
most directly impacted by criminal sentencing decisions. Empirical evidence provided in the review themes showed
relationship to the topics but more importantly the areas of limitation. The review of literature revealed that most
available research literature only looks at perceptions of sentencing by the criminal justice system using community-
based samples. Mostly, the review of the literature strongly suggests there is little to no fairness in criminal sentencing
for African Americans.

Research also reveals public dissatisfaction with perceived leniency of the criminal justice system. However,
when asked to sentence hypothetical offenders, members of the public tend to choose dispositions like what current
court practices (Zamble,1992).0n the other hand, Bjerk (2005) concluded that ‘while the judicial system has extensive
details concerning each arrested individual’s criminal history, the criminal history information captured by the data set
include only the number of previous felony convictions, the number of previous violent-felony convictions, the number
of previous misdemeanor convictions, and the number of previous jail or prison stays (p.3).’

In research by Fischman, & Schanzenbach, on racial disparities under the federal sentencing guidelines which
revealed the role of judicial discretion and mandatory minimums; however, their research only looked at judicial
discretion in mitigating disparities where they move away from the guidelines and found the racial disparities in
sentencing did not contribute to disparate impact on minority offenders. Lastly, these findings support critical race
theoretical foundation the criminal justice system is just fine and there are no racial disparities in sentencing of
nonwhites; furthermore, the current system is too lenient.

Lastly, another significant research was on the role of prosecutorial discretion under mandatory minimum
sentencing defendants who were impacted by the ‘three-strikes’ repeat offender laws and how prosecutorial discretion
was often not on the side of blacks in sentencing. Study found that most prosecuting blacks went for the maximum
sentencing. Their study showed ‘defendants who were initially arrested for the crime targeted by the sentencing law for
lesser crimes not covered by the law’ (Bjerk, 2005). Authors Crow and Bales (2006) used data from the state of Florida
to reveal sentencing disparities in the criminal justice system.
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Their study included a variety of sentencing policies and guidelines throughout the United States, and they
found effects of policy transformation and a need to reform the system on sentencing decisions. While these studies
address the most available research literature, there is a need for further research on the issue of fairness in criminal
sentencing.

5.0 Conclusion

Mostly, the review of the literature strongly suggested there is little to no fairness in criminal sentencing for
African Americans. Now is the time to lead the discussion about social issues and the creation of continued public
platforms to increase awareness about the lack of fairness in prison sentencing in the USA. Americans in prison or jail
almost tripled between 1968 (604 of every 100,000 in the total he population) and 2016 (1,730 per 100,000). Law-and-
Order has deep roots in racial and social injustices in sentencing For African Americans, law-and-order usually means
longer terms of imprisonment, mandatory sentencing, three strikes law, and in still cases, capital punishment, all in the
name of maintaining social order and protecting the liberties and rights of the majority.

Lind and Tyler (1988) have demonstrated that people who believe the justice system to be unfair tend to
evaluate the entire political system as less legitimate. The justice system is as close as many come to the government;
thus, low levels of confidence in the CJS can clearly undermine support for the broader system” (Hurwitz &Peffley,
2005, p. 764). In the past, resistance has resulted in unrest within African American communities across the United
States. The most dynamic unrests were those during the 1960’s and in 2020. Socially conscience people have led the
charge for change in America.

Overall, the review of the literature revealed very limited information on factors of fairness sentencing of
African Americans; however, few empirical findings were found useful for this article.
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